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„ RECEiVEO 
FEOERAL ELECTION 

GOMMISSION 
1 BEFORE THE FEDERAL ELECTION COMMISSI^ P Q 57 

3 IntiieMatterof 
4 
5 Obama for America and Martin Nesbitt, 
6 fal Us officid cqiadty as treasurer 
7 
8 
9 GENERAL COUNSEL'S REPORT #2 
10 
11 L ACTIONS RECOMMENDED 

0 

t̂  12 (1) Find reason to tolieve ttot Obama for America and Martin Nesbitt, in Us officid 

^ 13 capacity as treasurer, ("OFA" or **tiie Committee") vioteted 2 U.S.C. § 434(b) by fiulfaig to report 
Nl 
^ 14 properly tto dates ofreceipt for conttibutions it received through a jofait fundrddng 
HJ 
^ 15 rqnesentetive, tfae Obama Victtny Fund (tiie "Victoiy Fund"), as the date recdved by tiie 

16 Victoiy Fund (the "origuul date ofreceipt"); (2) I 

17 Oand 

18 fiulfaig to report correctiy the orighul dates on wUcfa $85,158,116 fai conttibutions were received 

19 by itejoint fundraidng representative Ul violation of 2 U.S.C. § 434(b); and (3) i 

20 : 

21 Um INTRODUCTION 

22 In August 2010, the Federd Election Coinmission Q*ihe Comnussion") found reason to 

23 bdieve tiut OFA vioteted the Federd Election Campaign Act of 1971, as amended, C*tiu Act" or 

24 "FECA") by accqiting during the 2007-2008 election cycle an ujdmown number of excessive: 

25 conttibutions m viofadon of 2 U.S.C. § 441a(f). See OFA Facttid and Legal Andysis, dated 

26 September 7,2010 C*F&LA").* In tiie F&LA, relyfaig on faifomution compiled by fto Rqiorts 

27 Andysis Division C*RAD"), the Conunisdon found tiut OFA nuy tove accepted between $1.89 

' The Commission dtemtesed dlegations tiwt OFA viotated 2 U.S.C. §§ 441e and 441£ 
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1 and $3.5 million in excessive contributions. The Commission dso found tfaat OFA might tove 

2 misreported the origuul date ofreceipt for certaui primaiy election contributions made through 

3 ite joint fundrdsfaig rqiresentetive, tfae Victory Fund,̂  wUch caused those conttibutions to 

4 appear as "primary-after-primary" excessive conttibutions (/. e., prinuiy conttibutions made after 

5 the date of tto primary election). Id at 8 n.3. The Commission authorized an investigation and a 

6 Section 437g audit to detenmne tfae extent of OFA's viotetions. 

7 In response to the Conunission's fuidings, OFA acknowledged ttot it had accqited 

8 excessive contributians. OFA argued, faowever, ttot it faad resolved tto vast majority of tiiese 

9 excesdve contributions through refunds, redesignations, and reattributions. See OFA Letter fixim 

10 Judith Corley dated November 12,2010 (reqxinduig to RTB finduigs). OFA atao asserted ttot 

11 $ 1.6 milUon in primaiy coniributions recdved tfarougfa tfae Victory Fund were not excesdve. Id 

12 In fiut, OFA expldned, these contributions appeared to to **primaiy-after-priniaiy" excesdve 

13 contributions because, as it conceded, OFA misreported these conttibutions' orighul date of 

14 receipt. Id OFA characterized tto violations as (k minimis retetive to ite overaU receipte. But it 

15 provided no explanation of tow ite compliance systenu had foiled to detect or resolve excessive 

16 contributions of over $ 1 miUion, or why it faad fiuied to resolve faundreds of thousand dollan in 

17 excessive contributions that had been questioned by RAD in Requeste for Additiond Information 

18 sent to tto Conunittee fal 2007-2009. Id Furtfaer, tfae only expfauution OFA offered as to vdiy it 

19 misreported the origfaul date of receipt for contributions received tfarough tto Victory Fund was 

' The Victoiy Fund was established pursuant to 11 C.F.R. § 1U2.6. Ite pisrticipante were OFA and ttw Democrstic 
Nationd Commfttee. 
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1 ttot the campdgn Staff underatood it was reportfaig tiu ttansfen in tfae coirect manner. Id. See 

2 also OFA Letter fixim Juditii Corley to OGC dated March 1,2011. 

3 During the ensiung Section 437g audit, the Commission's Audit Division provided OFA 

4 with liste of additiond muresolved excessive contributions discovered by ite review of the 

5 Conunittee's disclosure reporte and accounting databases. OFA took corrective action by 

6 refimdfaig approxinutely $870,000 in previoudy unresolved excessive contnbutions (OFA had 

7 resolved approxfanately $490,000 fai excessive conttibutions prior to tfae Conmussion's findfaigs). 

8 At the conclusion of tfae Section 437g audit, OFA was given tfae opporttmity to question or 

9 chaUenge tto Audit Division's fuidings and conclusions. In response, OFA identified nine 

10 additiond conttibutions ttot faad been resolved and requested pre-protoble cause conciliation 

11 "regardfaig [OGC's] renufaung conclusions." See OFA Letter fixim Rotort F. Bauer to OGC 

12 dated August 31,2011. 

13 Tto resulte ofthe Section 437g audit are set fortii fai tto October 14,2011, Audit Division 

14 Memorandum to the Office of Generd Counsel. See Atttuhment 1. In summary, tfae Audit 

15 Division made tfae followinjg findings. 

16 • OFA accepted $1,363,529 fai excessive conttibutions ttot were not resolved tfarough 
17 refund, redesignation, or reattribution witUn tfae 60-day period set fortii in 11 C.F.R. 
18 § 110.1(b)(3)(i), see Attachmem 1 at 3; 
19 • To resolve ite excesdve conttibutions, OFA (i) refunded $462,666 and rededgnated 
20 or reatttibuted $26,950 prior to OFA recdvfaig notice oftfae Commission's 
21 investigation; (ii) refunded $428,534 in late 2010 after recdpt of tiie Commisdon's 
22 RTB notification; (iii) refunded $421,462 fai 2011 after tiu completion of tiu 
23 Conunission's Section 437g audit; and 

24 • OFA misrqiorted the origind date of receipt for at least $ 1.9 nuUion fai contributions 
25 ttot were ttransferred fixim tto Victory Fund, wUcfa nude it appear, erroneously, timt 
26 tfaese contributions were excesdve primary-after-primary contributiDns. 
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1 Based on tfae resulte of tfae uivestigation and Section 437g audit, we recommend ttot the 

2 Coinmission make an additional reason to tolieve finding that OFA vioteted 2 U.S.C. § 434(b) of 

3 the Act when it misreported the origfaul date of receipt for contributions received fixim tfae 

4 Victoiy Fund; enter uito conciliation with OFA prior to a finding of probable cause to tolieve 

5 tiut OFA violated the Act by acceptfaig excessive conttibutions and misreportfaig tfae origfaul 

6 date of receipt for contributions received tfarougfa a jofait fundnusing representetive; and approve 

7 tfae attecfaed proposed concUtetion agreement̂  

8 m. ANALYSIS 

9 The faivestigation and Section 437g audit reveded ttot OFA received excesdve 

10 contributions of $1,363,529 fai violation of 2 U.S.C. § 441a(f), and fiuied to conectiy report tiie 

11 origfaul dates on wUcfa $85,158,116 fai conttibutions were recdved by OFA's joint fundraidng 

12 representtdve tiu Victoiy Fund fai violation of 2 U.S.C. § 434(b) oftiu Act. 

13 A. Receipt of Excessive Contributions 

14 Durfaig the 2008 election cycle, the Act insttucted tiut no person was pennitted to nuke a 

15 conttibution to a candidate for federd office or the candidate's authorized politicd conmiittee 

16 that fal tto aggregate exceeded $2,300 eacfa for tto priinary and generd elections. 2 U.S.C. 

* The 437g audft ato reveded dwt tiw Committee misreported die redesignation dates of conuibutions recdved 
firom 49 individuate (totdfag S71,SS2), The audit notes that ody one ofthe erroneously redesignated contributtons 
reported actudly exiweded tiw contribution lunit, and therefiire requued redesignatton, and ft was redesignated, 
aldiough ft was reported uacoirectly by tiw Coinmittee. The (Commfttee acknowledged tiwt ttwy had viohUed ttie Act 
by misreportfaig the dates oftiie identified redesignations. See EnwU fiom J. Coriey to Audft Divteion dated July IS, 
2010. See also Letter fiom OGC te J. Corley dated Jdy 22,2011. The Commfttee asserted tiwt ttw violations were 
uiadvertent, caused by a temporaiy employee who mteunda!stood the redesignation procedures and unproperly 
repotted redesignatuig contrftiutions fiom donors ̂ o had not yet exceeded tfaeu* contribution Umite. See Emdl 
fi'om J. Corley dated Jdy IS, 2010 (sttdng '*a date person, acting witiiout dfa«ction firom the campaign, facomectiy 
dtered die database to show a portion of tiw earUest contribution(s) firom tiiese donors as general election 
contributions. As a resdt, tfae contributions appear fa the database to have been redesignated before they were 
actoaUy excessive."). The Committee dso stt̂ ŝed that ttie erroneous redesignationaaU involved dw same 
mtefafonned empkiyee, occurred on the same dî , and were corrected once the< Committee was made aware of tiw 
problem. Id Given tfw Conunittee's eaplanation of tiw eiroaeons redesignations asd ttw conective actions, weare 
not recommendmg that tiie Commteura take eny action as to ttwse redesignatfams. 
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1 § 441a(a)(lXA). As a corollary, it was untewfid for a candidate for federd office or tfae 

2 candidate's autfaorized politicd committee to accqit contributions that in tfae aggregate exceeded 

3 $2,300 eacfa for tiie 2008 priniary and genend elections. 2 U.S.C. § 441a(f). Wfaere a conunittee 

4 receives an excessive contribution, tfae Conunisdon's regutetions give tfae conimittee 60 days 

5 fixim the date of recdpt to identify and refund, redesignate, or reattribute tfae excessive amount. 

^ 6 11 C.F.R.§ 110.1(b). 

^ 7 The audit reveded - and OFA acknowledges - tiut, fixim 2007-2008, OFA accepted a 

^ 8 tottd of $1,363,529 fai oonttibutions tiut exceeded tiu Umite set fortii fai 2 U.S.C. § 441a(a)(l)(A) 
«J 
^ 9 and were not resolved witfain 60 days. A large portion oftfaese excesdve contributions resdted 
0 
^ 10 fixim OFA accqitfaig mdtiple conttibutions fixim tfae same donora but fdlfaig to recognize tiiat 
rri 

11 the aggregate totds exceeded the legd Ifanite tocause tfaose individuds were mistakenly assigned -

12 mdtiple donor ID numtora by OFA's accountfaig ̂ steuL The faivestigation reveded ttot OFA 

13 faad accqited at least $425,334 in excessive conttibutions fixim 586 uidividud conttibutora wfao 

14 were assigned multiple donor IDs. 

15 Prior to receiving notice oftto Commu»ion's reason to tolieve finduig, OFA refunded, 

16 redesignated, or reatttibuted $489,616 in excessive contributions, dtfaougfa outeide of the 60-day 

17 time period permitted by the Act for resolving potentid excessive contribntion viotetions. See 

18 2 US.C. § 441a(a)(lXA) and 11 C.F.R. §§ 103.3(bX3), n0.1(b)(3)(i). TUs $489,616 uicluded 

19 untfanely refunds of $462,666, redesignations of $6,900, and reatttibutions toteUi^ $20,050. 

20 After recdving notice of tfae Conunisdon's reason to toUeve finding, and based on 

21 RAD's andysis ofOFA's disclosure reports and the Audit Division's andysta ofOFA's 

22 accounting records, OFA refunded an additiond $873,913 in excessive contributions. This 

23 amount uuluded $448,579 tiut OFA refimded fai response to tiie reason to bdieve findings based 
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1 on RAD's initid review of OFA's disclosure reports, and $425,334 tiut OFA refimded after the 

2 Audit's supplenuntd review of OFA's intenul records to identify donora with mdtiple IDs. 

3 In sum, as shown fai Chart A below, the audit determined ttot excessive contributions 

4 toteling $1,363,529 were refunded, redesignated, or reattributed outeide of tto time pennitted by 

5 the regulations to resolve such violations. 

6 Chart A. - Audit Results 
Untlmefy Refiinded/Redeslgnated/Reattributed 

Excessive Contributions 
Refimded Pre RTB $489,616 
Rededgnated Pre RTB $6,900 
Reattributed Pre RTB $20,050 
Refimded Post RTB - RAD List (12/31/2010) $448,579 
Refunded Post RTE- Mdtiple Donor ID Review (6/2011) $425,334 

Total $1,363,529 
7 

8 B. Mtarepoiting of Joint Fundrata tog Transfers 

9 The Act requires all politicd committees to pubUcly report dl of theur receipte and 

10 disbursemente. See 2 U.S.C. § 434. Each rqxirt must disclose for tfae rqiorting period and 

11 cdendar year the totd amount of aU recdpte and tto totd amount of dl disbursemente. See 

12 2 U.S.C. § 434(b)(2), (4) and 11 C.F.R. § 104.3(a), (b). Tto Act requires tfut an autiiorized 

13 committee of a candidate report tto amount of dl receipte fixim transfera by affiUated 

14 conunittees, as weU as tfae identity of tto afiUliated comniittee and date(s) of ttransfer. 

15 See 2 U.S.C. § 434(b)(2)(F). (3)(D); 11 C.F.R. §§ 102.17(cX3)(iii) and 102.17(c)(8)(i)(B). 

16 Seealsall CF.R. §§ 104.3(a)(4)and 104.8. 

17 Conunission regdations permit poUticd coinmittees to engage in joint fimdraisfaig with 

18 other politicd conunittees or with unregistered conimittees or organizations. See 11 C.F.R. 

19 § 102.17. After a jofait fundidsing representtdve disttibutes tto net proceeds, a participating 

20 politicd coinmittee is required to report ite share of funds received as a transfer-in from the 
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1 fimdrdsuig representetive. See 11 C.F.R. § 102.17(c)(8)(i)(B). For contribution reporting and 

2 limitation puiposes, fhe date a contribution is received by the joint fundrdsing representetive -

3 not the date received by tfae recipient politicd committee - is tfae date tfaat tfae contribution is 

4 recdved by tiie participatuig politicd committee. See 11 C.F.R. §§ 102.17(c)(3)(iii) and 

5 102.17(c)(8).* 

6 During tiu 2008 election cycle, OFA received $85,158,116 fai ttransfera fixim tiu Victoiy 

7 Fund. Tfaese transfera were made on various dates between June 30 and Novemtor 3,2008. 

8 OFA conectiy reported tfae dates it recdved transfera fixim ite joint fundmising representetive. 

9 But OFA dfal not correctiy rqiort tfae origfaul dates ofreceipte required by 2 U.S.C. § 434(b)(2), 

10 (4) and 11 C.F.R. §§ 104.3(a), (b) and 102.17(c). 

11 The Commission initiaUy brought tUs problem to OFA's attention hi an October 2008 

12 RFAI, wUch questioned $1,936,829 in primaiy conttibutions ttot were identified as possibly 

13 excessive because OFA recdved tfae transfer of funds after tfae date of tiu candidate's 

14 nonunation. See Request fin Additiond Infonnation (Oct. 14,2008). The RFAI sought 

15 clarification as to ̂ letfaer tfae conttibutions were "incompletdy or incorrectiy rqiorted." Id 

16 Tfae Commission raised tUs same issue in tfae F&LA, noting ttot certdn excesdve conttibutions 

17 nuy tove been misreported as toving been received after tto date of tfae primary. SeeF&LA 

18 at 8 n.3. 

19 OFA admite that, contrary to the Commissten's regulations, it enoneousiy reported tfae 

20 dates of transfera fixim the Victoiy Fund as the dates ofreceipt for those contributions and fiuied 

21 to report the origind dates of receipt of the contributions by the Victory Fund. Letter fixim 

^ Ihe participating politicd coinmittee te required to report the origuwl date of recdpt of the proceeds only after the 
fimds have been transfierred firom the fimdraisuig representative. Id 
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1 J. Corley to OGKC dated March 1,2011 (sttftuig "The Cominittee began reporting ttransfera fixim a 

2 joint fundraisuig committee on Jdy 20,2008. It reported six (6) additiond ttansfera during 2008 

3 and 2009... All of the ttansfen (except one) [citetion onutted] were reported fai tfie same way -

4 as of tfae date of tiie ttansfen - based on an undentanding of the campdgn staff that tUs was tiu 

5 correct method for reportfaig."). See also Letter from J. Corley to OQC dated November 12, 

6 2010 (acknowledging "the overwfaelining majority of tfaese 'Prinury-after-Prinury 

7 contributions' iwere actudly received by tfu joint fundrdsing committee before President Obama 

8 accepted fais party's nomuiation"). By way of explanation, OFA responds ody ttot it was "fai 

9 regular contact witfa tfae FEC's Reports Andysis Division [ ] to clarify reporting issues[, and]... 

10 RAD stafif never rdsed any issue witfa tfaem regarding tiie metiiod tfaey were usfaig to rqxirt tto 

11 ttransfen." LetterfiximJ. Corley to OGC dated Marcfa 1,2011. 

12 OFA's explanation does not dter tto fiEUt ttot it fiuied to rqxirt tfae dates on wUcfa tiie 

13 Victoiy Fund origuidly received contributions totaUng $85,158,116. Accordingly, we 

14 reconunend tfaat the Commission find reason to believe tfaat OFA vioteted 2 U.S.C. § 434(b).̂  

15 

16 

17 

18 

* Concurrent with the Section 437g audit, the Audit Divteion ato conducted a Section 438Cb) audit of OFA; 

The Section 438(b) audit of OFA 
reveate separate uistances of materid non-compUance with ttw Act, inchiduig the apparent fiiilure to file reqdred 
48̂ our notices fi^r confributions prior to the genod election, whidi would custoniarily be handled Ihrough dw 
Commission's Admuiisfrative Fuws program as violations of 2 U.S.C. § 434(a). ta view of ttiat findmg, tiie 
admitted reportmg vtotattons, and die more than $1 million in excessive oomributions reeeived, we are not 
recommenduig that the Commission exorcise itt prosecutorid discretion and take no ftulfaer action, witti regard to 
ttiese violations. See Heckler v. Oumey, 470 U.S. 871 (198S). 
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1 V. RECOMMENDATIONS 

2 1. Ffaid reason to believe tfaat Obama for America and Martfai Nesbitt, in fais officid 
3 capacity as treasurer, vtelated 2 U.S.C. § 434(b); 
4 
5 2. 
6 
7 
8 3. . 
9 

10 4. Approve tto atttufaed Facttul and Legd Andysis; and 
11 
12 5. Approve tto appropriate letten. 
13 
14 
15 
16 
17 
18 Date Antfaony Heî nan 
19 General Counsel 
20 
21 
22 
23 KatfdeenM.Gmtfi 
24 Acting Associate General Counsel 
25 for Enforcenient 
26 
27 
28 
29 Mark Stonkwiler 
30 Assisttuit Generd Counsel 

34 Canulte Jackson Jones 
35 Attomey 
36 
37 
38 
39 
40 
41 
42 Attacfamente: 
43 1. AuditMemorandumto Anthony Herman, dated October 14,2011 
44 
45 


